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Post-Yvanova Landspace: Appellate Courts
Chime In While Supreme Court Punts
By Kathy Shakibi, Esq., McCarthy Holthus, LLP
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THIRD POST-YVANOVA APPELLATE
RULING- SCIARRATTA
The Sciarratta4 ruling is the latest published on the subject of
a borrower’s standing to challenge the authority to foreclose.
Sciarratta involves a post-foreclosure challenge based on the
allegation of a void assignment of deed of trust. The deed
of trust assignments in Sciarratta are disconnected. Due
to the disconnected chain of assignments, the Sciarratta
court declared that there was a void assignment. Under that
circumstance Sciarratta ruled on how a plaintiff needs to allege
the elements of a wrongful foreclosure claim at the pleading
stage, specifically, the element of prejudice. Sciarratta was an
appeal from a ruling on a demurrer, and did not discuss the
claim elements, past the pleading stage.
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THE SUPREME COURT PUNTS ON KESHTGAR AND
OTHERS
The Yvanova and Keshtgar5 appellate rulings were companions
of sorts. Both involve a borrower‘s challenge to the authority to
foreclose, both appellate opinions issued around the same time
and both were accepted for review by the California Supreme
Court. In March 2016, when Saterbak made a distinction
between pre-foreclosure and post-foreclosure scenarios, the
anticipation for a Supreme Court ruling on Keshtgar heightened.
Unlike Yvanova, Keshtgar involves a pre-foreclosure challenge
to the authority to foreclose, and the Supreme Court could have
taken the opportunity to clarify Yvanova further, if only one
aspect of it.
In an unpredicted turn, the Supreme Court passed on the
opportunity. In April 2016, the Supreme Court dismissed
review in one case, and transferred six cases, previously accepted
for review, back to the lower courts, all for reconsideration in
light of Yvanova. Keshtgar was one of the six cases that got
transferred. The California Supreme Court is not inclined to
lift the lid off of the standing stew, giving the appellate courts
time to chime in with their interpretations, and letting the stew
simmer, for the time being.
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